Wednesday, 20 December 2017

The Manager

Base Erosion and Profit Shifting Unit
Corporate Income Tax Division
Revenue Group

The Treasury

Langton Crescent

PARKES ACT 2600

Also by Email: BEPS@Treasury.gov.au

Dear Sir / Madam,

Treasury Laws Amendment (OECD Hybrid Mismatch Rules) Bill 2017

The American Chamber of Commerce in Australia is writing in response to the request for
submissions by the Government, with respect to the Treasury Laws Amendment (OECD Hybrid
Mismatch Rules) Bill 2017 (Exposure Draft). The Exposure Draft seeks to implement the
Organisation for Economic Co-operation and Development’s (OECD) rules aimed at neutralising any
hybrid double non-taxation benefits.

The American Chamber of Commerce in Australia - better known as AmCham Australia - was
founded in 1961 by Australian and American businesses to encourage the two-way flow of trade and
investment between Australia and the United States, and to assist its members in furthering
business contacts with other nations. In pursuing this goal, AmCham Australia has grown and
diversified. It finds itself not only representing the United States’ business view, but also speaking
increasingly for a broad range of members involved in the Australian business community.

AmCham Australia represents the interests of American companies undertaking business activities
in Australia. American investment accounts for 27 percent of all foreign investment in Australia
which makes it, by far, the single largest foreign investor in Australia. We have significant
membership by Australian companies and endeavour to represent their interests whenever
appropriate.

We appreciated the opportunity to meet with Treasury and ATO officers on December 11 where we
outlined our initial observations and concerns on issues arising from the Exposure Draft that are
likely to impact our members.

We agreed in that meeting that we would include issues raised in our written submission being (i)
effective date for the start of the provisions, (ii) ensuring that the dual income inclusion provisions
operated effectively (iii) comments on targeted anti avoidance and potential application of Part
IVA to restructures undertaken to comply with the provisions and (iv) delayed start date for the
imported hybrid mismatch provisions.
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(i)

(iff)

(iv)

Application date

“Part 3 - Application” of the Exposure Draft states that the provisions should apply to
distributions made on or after 6 months from the date of Royal Assent. As outlined in our
meeting, we request that the provisions apply from the later of 1 January 2019 or six
months from the date of Royal Assent. The reason for this request is to align the
application with the start date for U.S. tax reform measures which is expected to become
active 1 January 2018. As a result of these reforms many U.S. multinational groups will
need to restructure. These same companies are also likely to restructure in order to
comply with the requirements of the Exposure Draft.

Dual inclusion income provisions

We have separately sent an example of the operation of these provisions directly to the
relevant Treasury contact for discussion.

Targeted integrity rule and anti-avoidance provisions and Part IVA of the fncome Tax
Assessment Act 1936 (Part IVA).

The Treasurer advised in his press release dated 24 November 2017 that a targeted
integrity rule would be released in separate Exposure Draft legislation and that “The
Government will consult stakeholders...”

We were advised in our meeting that the targeted integrity provision were in the process
of being drafted by Treasury. Some of the concepts outlined by Treasury for discussion and
initial feedback included the following:

1.  Where the holder of a financing arrangement was located in a low tax jurisdiction,
then that arrangement would likely fail the targeted integrity rule where the
multinational parent had a higher tax rate.

2.  Ade-minimis tax rate for interposed entities may be considered (e.g 10% primary tax
rate).

3.  Unlike other BEPS measures that have been legislated recently, including
Multinational Anti Avoidance Legislation and Diverted Profits Tax, it seemed that
there would be no “purpose test”.

Imported hybrid mismatch provisions

The Imported hybrid mismatch provisions start date be delayed for three years after the
start date to the rest of the anti-hybrid provisions.

The imported hybrid mismatch provisions have not been introduced to protect Australia’s
revenue but to encourage a change of behaviour of jurisdictions that have chosen not to
introduce anti-hybrid provisions. Many jurisdictions are in the process of incorporating such
provisions in their revenue codes or will be required to do so. For example there is the EU
ATAD directive requiring member states to introduce anti-hybrid measures by 2020.
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There can be no policy reason for applying our imported hybrid mismatch provisions where
the payee jurisdiction is in the process of introducing such provisions and will result in an
inappropriate denial of deductions for payments made by Australian resident companies to
non-resident associates. Further there will be an enormous unnecessary compliance burden
on subsidiaries of multinational groups to determine whether deductible payments they
make flow directly or indirectly to companies that have a hybrid arrangements in
existence.

We note that the Base Erosion and Profit Shifting (BEPS) Action Plan 2 report made it clear that low
or no tax jurisdictions were not within hybrid arrangements. As such, the policy direction of the
integrity measure is of concern as we see it as stepping outside and beyond the BEPS Action 2. In
addition we are concerned that the introduction of this measure will be inconsistent with how
other OECD member states are likely to implement the anti-hybrid provisions.

Given the importance of this measure, we strongly urge Treasury to release the rule in Exposure
Draft form for consultation before it is included in any Bill for parliamentary debate, which is
consistent with the Treasurer’s media release. It is also critical that the targeted integrity rule is
included in the same Bill as the measures outlined in the Exposure Draft and not in a separate Bill
when it is introduced to Parliament.

We were also advised by the ATO that they had drafted a Practical Compliance Guide on the
potential application of Part IVA to restructuring undertaken by companies to comply with the anti-
hybrid provisions. We strongly urge that the guide is released promptly and that submissions can be
made before it is finalised. Timing is crucial to give taxpayers certainty to comply with the
provisions without fear they will be challenged by the ATO in the future.

We also request that Treasury, as a minimum, include comment in the law or Explanatory
Memorandum on policy intent and alignment with the OECD principles, to ensure that the ATO’s
compliance guide is consistent with the policy intent of introducing the provisions. It was our strong
recommendation (refer to previous submission at Annexure A herein) that the anti-hybrid law
consider the possible application of Part IVA to restructures.

Thank you for your consideration and for this opportunity to submit AmCham’s views on the
Exposure Draft. We welcome any queries you may have regarding our submission and any
opportunities to further engage in the consultation process.

Yours sincerely,

Chief Executive Officer



Appendix A

AmCham

Friday, 15 January 2016

Board of Taxation Secretariat
C/ - The Treasury

Langton Crescent

PARKES  ACT 2600

Also by Email: hybrid@taxboard, gov.au

TAX INTEGRITY: Anti Hybrid Rules
Dear Secretariat,

The American Chamber of Commerce in Awstralia is writing in response to the reguest for
submissions as set out in the Consultation paper “Implementation of the OECD Anti Hybrid
Rules" issued by the Board of Taxation in Movember 2015,

The American Chamber of Commerce n Australia - better known as AmCham - was founded
in 1961 by Australian and American businesses to encourage the two-way flow of trade and
investment between Australia and the United States, and to assist its members in furthering
business contacts with other nations, In pursuing this goal, AmCham has grown and
diversified. It finds itself not enly representing the United States™ business view, but also
speaking increasingly for a broad range of members involved in the Australian business
community.

AmCham represents the interest of American companies undertaking business activity in
Australia. American investment accounts for 24 per cent of all foreign investment in
Australia which makes it, by far, the single Largest investor in Australia.

Anti-Hybrid Rules

amCham recognises that globalisation has profoundly impacted how multinational
corporations are organised and the way they conduct business. Multinational companies seek
to be competitive in an international market and their investments are likely to be made
where profitability is the highest. As profitability is impacted by the taxes paid, it follows
that a country's tax system will impact where multinational companies will invest,
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The members of AmCharn are aveare of, and strongly support, the efforts of the Grganisation
for Economic Co-operation and Development (“OECD"] and the G-20 in working towards a
unified movement of tax reform te ensure that global tax rules remain current with business
evolution.

AmCham helieves that existing domestic legislation and double tax treaties deal adequately
with the abjective of restricting the level of debt funding that can be allocated to the
Australian operations of multinational companies. In particular:

o australia’s thin capitalisation rules were amended in 2014 ta reduce the safe harbour
debt level for general taxpavers from 75% of adjusted assets to 60%. Unlike other
foretgn jurlsdictions, Australia’s thin capitalisation rules include all debt, not just
related party debt, providing a secondary protection,

o The treatment of cutbound debt that is legal form of equity has been excluded from
the dividend cxemption regime through the introduction of subdivision 76B-A ITAA
1997,

o The treatment of financing arrangements is clear through the operation of Division

974 and Division 230.

o Transfer pricing rules (section 815-140 ITAA1957) provide that the rate of interest
charged can be restriclted.

o Overriding all these specific provisions is the ability for the Commissioner to apply
the general anti avoidance rules to transactions that are undertaken for the
dominant purpose of a tax henefit.

It is unlikely that the introduction of such a measure will raise any fusther revenue and we
strongly suggest that this is batamced against the significant cost and complexity of
complying with the proposed measures. In particular, any economic ¢osting for the
introduction of the rules should take into account the significant costs te the issuer of the
debt which may include significant break fees for carly repayment, foreign exchange
implications (where relevant), advisar costs and overall cost to the organisation,

Where the hybrid rules are implemented, we have sel out below some recommendations
based on the questians raised in the consultation paper as follows:

o The appropriate date for implamentation and scope of the measures should be in
alignment with our major foreign trading partners in particutar, U.S.A, U.K,
Germany, Japan and China,



The effactive start date for the rules should be set far encugh in advance, once
exposure draft legislation is released, to give taxpayers sufficlent thme to determine
the tkely impact of the rules and to restructure existing arrangements.

(&

= The new measures shoutd include restrictions on the application of the general anti
avoidance provisions by the Commissioner in the case of a restructure where a
taxpayer js seeking o preserve an existing position but mitigate the impact of the
new Measures.

I There should be grandfathering of existing arrangements until the debt reaches
maturizy at which time any refinancing can take the new provisions into account in
determining structure and pricing. Alternatively, there should be a transition period
for existing arrangements, Examples of where transitional measures have been
previcusty adopled include Division 974 (4 year period},

o There should be a de-minimis exemption from the provisions, The introduction of
such an exemption is consistent with, for example, the introduction of the
Multinational Anti Avoidance Legistation {section 960555 ITAA 1997, exemption from
the thin capitalisation provisions (section 82035 ITAA 1997) and Taxation of Financial
Arrangement provisions {section 230-5 ITAA 1997).

=) The anti-hybrid rules will require both taxpayers and the Commissioner Lo have a
detailed understanding of the taws of every jurisdiction. This understanding will be
required to identify a hybrid outcome, determine whether the rules apply and, if
they do, determine whither or not the hybrid outcome s reversed in the future,

G Additional complexity arises in regard to reversal scenarios given that tax rules differ
between jurisdictions.

For example, assume a U.5. multinationat establishes an Australian Holding Company {AHC)
that is disregarded for U.S, tax purposes and is debt funded which in turn acquires an
Austraiian Target (AT} that is a regarded entity for U.5, tax purpeses. AHC and AT elect to
consolidate for Australian income tax purposes {Aust Holdeo Group),

Prima facie, the interest deduction claimed by the Aust Holdco Group may be captured
under Recommendation 3, however the impact can be reversed where there is dual inclusion
income. A reversal could accur, for example, where AT pays a dividend to AHC. Whilst the
dividend should be ignored for Australian income tax purposes due to the tax consolidation
provisions, the U.S. may Lreat Lhe dividend receipt as assessable, Whether or not an amoust
is assessable for U.5. income tax purposes depends on whether AT has Earnings and Profits
(E&P). E&P is calculated by applying U.5. tax law to the financial results of AT on a stand-
alone basis. There is diwely to be differences in calculating taxable income for Awstralian
income tax purposes as compared to the U.S.



One significant difference is thal wnder U.5. tax provisions, there is generally an
amortisation deduction for goodwill over 15 years, whereas Australia provides no such
deduction. In addition, the U.S. may be able to shelter tax payable on that income through
foreign tax credits from other foreign jurisdictions. On this basis, we guery how a reversal
will be taken into account in applying the hybrid provisions.

The imported mismatch rule provides significant challenges particularly for an Australian
owned subsidiary of a large multinational group. The application of the imported mismatch
rule is extremely broad and the recommendation is either not ta adopt or to include a direct
tracing or purpose based principal when drafting the provistons,

Conclusion

Australia is a capital dependent country and it is important to ensure there are not
inadvertent signals sent to foreign investors, including American investors, which would
cause potential or actual investors to question the governance and fairness of the Australian
market., AmCham is concerned that the focus of these efforts appears to be very much
directed towards foreign companies.

amCham believes that Australia's tax laws are already among the best in the world. Australia
has one of the most rigorous transfer pricing regimes, one of the most highly efficient and
respected tax administrations and a general anti-avoidance rule that has worked effectively
for over 30 years.

amCharm is supportive of reforming Australia's tax system and the global tax system. We
believe effective reform of the global tax system will only be achieved if all of the key
glebal  economies participate in a coo tive, coordinated and consistent  way.

Yours sincerely,

Niels Marquardt
U.S Ambassador (ret.
Chief Executive Offic€r



